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INTERNATIONAL ASSOCIATION OF YOUTH AND FAMILY JUDGES AND MAGISTRATES

Editorial

Avril Calder

Strengthening justice for children--
challenges, including disengagement from violent extremism
XIX World Congress, UNESCO House, Paris 28, 29 and 30 May 2018

This is my final edition as Editor in Chief and it
focuses entirely on the recent World Congress. As
those of you who attended and those of you who
have taken a keen interest will know, there were
900 participants from 97 countries. The
Consortium of six NGOs?, led by IAYFIM, Terre
des hommes and Penal Reform International
(Middle East and North Africa) in partnership with
the Information for All Programme (IFAP) of
Unesco was extremely pleased. The feedback
from participants has been wholly rewarding and
shows what working together can achieve. This
was a first for IAYFIJM as was the inclusion of
Arabic as a fourth language in all plenary sessions
and in several workshops.

This introduction to the contents of this edition
follows the format of the days and speakers,
starting with the first plenary day, covering a
sample of the workshops on the second day and
finishing with speeches form the third plenary day.

28" May Plenary session

The first and final speeches that | gave emphasised
the need to see things from the child’s point of view
and expressed my thanks to all concerned. It was
a great honour to begin the proceedings.

The Minister of Justice for Georgia, Thea
Tsulukiani, demonstrates how taking the ‘bull by
the horns’ and replacing zero tolerance policies
with a forward looking new Juvenile Justice Code
in line with the UN Convention on the Rights of the
Child has met with acclaim and success in its
operation. Significantly, mechanisms have been
put in place for those under the age of 14 years,
which is the age of criminal responsibility in her
country. Many of you know that our former
President, Justice Renate Winter has been active
in Georgia for some years. Her rousing speech
followed that of the Minister and described, only too
clearly, how children, often victims, are demonised
as dangerous rather than their voice being heard
through participation in all proceedings affecting
them to effect better long-term outcomes. Justice
Winter gave a stark warning about the unwelcome
return of retributive systems in some parts of the
world.

The results of a notable, and possibly unique, piece
of research carried out in France into the
radicalisation of young people-133 cases were
examined—were presented by Mme Madeleine

1the Belgian Judges Training Institute (IGO-IFJ,), Child Rights
International (CRIN) and Defence for the Child International (
DCI) made up the total of 6.
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Mathieu of the Ministry of Justice. It is extremely
interesting and led Mme Mathieu to advocate case
management practices that, more than ever, lead
to a tailored response for each child or young
person.

Farida Abbas Khalaf, as a young Yazida girl, was
captured by ISIS. Her understated description of
the terrible things that happened to her and her
whole village, brought the Congress to its feet.

Recruitment of children as terrorists is a path well
understood by many including Dr Alexandra
Martins2, who details how recruitment of innocents
has a wider reach that ever before across
countries, religions, politics and ideologies. In her
article she advocates sound approaches and
addresses the argument of community safety
versus violence with insight and clarity.

Dr Huw Williams, an expert on brain development
in children, reminds us, graphically, how early
traumatic injury to the brain (TBI) has devastating
effects. A UK Parliament Select Committee
recognised that “those who persist in criminal
behaviour into adulthood are more likely to have
neuro-psychological deficits .[often due to]
traumatic brain injury”. Over half those imprisoned
have indeed suffered TBI.

The Global Study of Children Deprived of their
Liberty has been a constant feature of the
Chronicle. Therefore, it gave me great pleasure to
welcome the leader of the study Dr Manfred
Novak, of the Ludwig Boltzman Institute in Vienna.
Dr Novak sees implementation of Art 37 of the CRC
as a first step to preventing radicalisation with the
highest possible standards of education, health
care and sports as a second step, “normalising”,
as far as possible, life behind bars.

Agnes Callamard, UN Special Rapporteur on
extrajudicial, summary or arbitrary executions, tells
us of changes in El Salvador where the
Government has moved away from repressive
measures when dealing with violent criminal
behaviour and is trying a new way. | welcomed the
attention she gave to girls, who are. all too often,
the victims of gangs. Agnes also sets out her
concern that, as far as terrorism is concerned, a
new legal space with extra-ordinary powers and
“blurry and flexible” definitions is being opened up
between anti-terrorist laws and ordinary penal law.

2Crime Prevention and Criminal Justice Officer at UNODC,
Vienna.
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The Hon. Justice Madan Lokur, of the Supreme
Court of India relates the history of terrorism from
the insurgency against British rule, through the left-
wing extremists of the last half century to the
present-day attacks on the population in the name
of Islam. In India, the Supreme Court rejected the
appointment of counterinsurgency vigilantes (so
called ‘special police officers’) to deal with terror,
because it was against the Constitution. An echo
there of the “new legal space’ being pushed back?

29 May Workshops

The challenges of child protection on the
DarkNet were addressed by several speakers, the
first of whom was our partner, Chafica Haddad,
IFAP Chair. IFAP works for “all those on the wrong
side of information”. It has pursued a steady path
towards improving information about the DarkNet
where anonymity is commonplace, and where
children and young people are not equipped to deal
with it. Indeed, there is a 2017 UNESCO/IFAP
study entitled “Youth and violent extremism on
social media: Mapping the research”™ which
suggests actions and solutions to UN Member
States.

The Ibero-American Forum examined juvenile
justice in general. Judge Daniela Murata of Brazil
and Mercedes Buratovich of Argentina explain to
us, in clear terms how the justice systems set about
their work. In Brazil, secure children’s units have
social workers, offer very good all-round care
including education, health care and extra-
curricular activities, but the environments children
face on release are the same as those faced
everywhere and so recidivism is a challenge for all.
In Argentina there is a strengthening of access to
justice for children, Restorative Justice is strongly
evident as are the rights of child.

The suffering of children in Yemen, a war zone,
were brought into sharp relief in a workshop by.
Adel Dabwan, who heads the Social Defence
Department at the Ministry of Social Development.

Baudouin Dupret spoke at the customary justice
workshop from a child rights aspect. His
contribution to this Chronicle sheds much light on
how, in many countries, state law and customary
justice sit alongside and influence each other.

In the workshop on neuroscience and child
justice, Barrister Shauneen Lambe describes just
how the science, the policy makers and litigation
are co-related illustrating with cases from North
America, the United Kingdom and the European
Court of Human Rights.

30" May Plenary session

Jean Etienne Ibrahim, former Judge and currently
Deputy Secretary General in the Ministry of Justice
tells us how his country, Niger, met the challenge
of Boko Haram. The justice system had many
weaknesses including inappropriate legislation for

3 http://unesdoc.unesco.org/images/0026/002605/260532e.pdf
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the problems faced and a lack of trained
Magistrates. Matters were turned around by,
among other factors, amending the penal code to
address suspected terrorism offences and
implementing training for Magistrates encouraging
them to listen carefully to the experiences of the
children.

Below is a sentence | could not leave behind when
| read Dennis Edney’s account of his part, as the
defence lawyer, in the life of Omar Kadhr, a
Canadian juvenile detained at Guatanamo Bay.

‘I recall my promise that | would not walk away from
him. Had | walked away from Omar, | would have
had to lie to myself that he would be taken care of.

Other cases are also reported. The totality of his
speech, setting out as it does the violations of rights
and the importance of the rule of law, brought a
standing ovation from the Congress.

What is terrorism? Naima Muller, brings to our
attention the Neuchatel Memorandum (2016)
which addresses juvenile justice in a counter
terrorism context. Naima explains its origin, its four
main points — for example there is no clear line
between victim and perpetrator and that children’s
rights go hand in hand with public safety.
Switzerland and other States are now
implementing the Memorandum.

The closing ceremony brought contributions from
young people. Firstly from young people who
brought to the stage their comments, not only from
their workshop, but also from their participation in
the Congress, thus demonstrating their strength of
purpose for the voices of children and young
people to be heard. And secondly from Fatima
Zadan, who, while on her way to school, witnessed
the July 7 2005 bombings in London. Fatima recalls
the lasting effect that has had on her as she fulfils
her role as a Kofi Annan Foundation Young Leader.

Closing remarks and thanks

The World Congress was a great success not least
because of you, our members, and the supporters
of the Consortium. My sincere thanks to you all.

And finally, 1 say Goodbye to the Chronicle, after
24 editions and over one million words in each of
our three languages. | have loved every minute of
it and have been fortunate to have made good
friends of my colleagues along the way, including
Judge Eduardo Melo who | am delighted to say is
taking over from me. (See page 77).

The Editorial Board has trusted me, members have
contributed widely and wisely, helpers such as Dr
Briony Horsfall and Andrea Conti have unstintingly
given their time and energies, and, a lady | have
yet to meet, Judge Ginette Durand Brault of
Quebec, a published author, has, for many years,
rigorously and kindly proofread the French. | am
deeply grateful. Avril Calder, Editor in Chief
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Opening and closing speeches
World Congress 2018

Avril Calder*

—

#

s
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Opening address

Assistant Director General, Mr Moez, Chakouk,
representing her Excellency Ms. Audrey Azoulay,
Director-General of UNESCO

Ministers,
Ambassadors,

Distinguished Guests, Ladies and Gentlemen and
young people: On behalf of the Consortium and
Organising Committee it is my great honour and
pleasure to welcome you to this World Congress
on Strengthening Justice for Children and to thank
most warmly Mme Azoulay and her UNESCO
colleagues for making these splendid and historic
premises available for the three days of our
debates and discussions.

As many of you know | am the President of the
International Association of Youth and Family
Judges and Magistrates and this is our XIX World
Congress. However, this is our Association’s first
venture into holding a World Congress with other
organisations and | am pleased that our aims and
interests have coincided and complemented each
other to develop what | believe is an exciting and
stimulating programme.

Over the next three days we will be hearing about
the many difficulties and threats that face far too
many of our children and young people today. We
shall also hear about many interesting and exciting
developments designed to improve child justice,
child protection and reintegration. How can we
assess and value these proposals in the context of
the society we each live in and would like to
improve?

| suggest that a key is always to try to see what it
is that the child or young person sees—Ilooking
outwards from his or her perspective. This is not at
all an easy task. With the accelerated changes in
technology and the ways technology is adapted
and used, with growing inequality within many
countries, rapid globalisation, never-ending armed
conflict, large-scale movement of people,
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trafficking of people and substances, it is difficult to
conceive what the child sees, what the child
apprehends or what the child fears and what drives
his or her response. To understand a child’s point
of view takes a lot of information, a lot of
imagination and a significant capacity for empathy
and the ability to listen to and hear what children
and young people are saying.

L P Hartley, an English novelist, famously wrote:

The past is a foreign country, they do things
differently there.

But it is also true that the present can be another
country. Children and young people share the
same space with us, but at the same time they live
in a very different world with its own ways of doing
things, rewards, threats and punishments. In order
to help them, we have to try to see what they see,
feel what they feel and understand what they fear.
If we can do that we may be able to develop
approaches and ways of doing things that will help
them to be good citizens of what is, after all, the
society that we all share.

It is wonderful to see so many people here in this
hall. Now | am looking forward to three days of
enlightening discussion during which | hope to
meet as many of you as possible.

Concluding words of thanks (30 May)

When | addressed you on Monday morning, |
expressed, on behalf of the Consortium, thanks to
Mme Azoulay and her UNESCO colleagues for
making this splendid venue available to us. Today,
after three days of intensive work by all of us, may
| say by name some of Mme Azoulay’s colleagues
who have made the running of this World Congress
go smoothly. | refer to Mme Chafica Haddad,
President of UNESCO’s Information for all
Programme, who three years ago placed her faith
in us. Chafica, our heartfelt thanks for all that you
have done to make this World Congress the
success it has undoubtedly been. And supporting
Mme Haddad, Dr Boyan Radyokov who was
always available to us and spared time to talk with
us and guide us every time we held a meeting here.
May | also say thank you to Mme Marie Christine
Botte, the Secretary whose kindness was
inexhaustible. Thank you to you all.

Perhaps | might mention a couple points that |
found compelling during our three days. The key
points arising out of the excellent report presented
by Professor Liefaard speak to me of the need for
child participation in all proceedings related to them
and that we must be ever mindful of the fact that

4
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while children are on their way to being adults, they
are not adults; and should always be afforded the
protection of international instruments specifically
drawn up for them. May | add that, in this regard, |
very much hope the Guidelines on Children in
Contact with the Justice System, published by the
Association during the years in which | have been
proud to be President will be a resource much used
by all of you as you return to your professional
work.

JULY 2018 EDITION

So, may | thank everyone for your attendance here
and active engagement in the penetrating and
informative discussions and wish you all a safe
journey home.

We hope to see you again in 2020!

*Avril Calder, Inmediate Past President IAYFJM,
former Magistrate, Youth and Family Courts,
London, UK
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Justice for Children - reforms in Georgia:
success stories and ways forward

Thea Tsulukiani

Distinguished Delegates, Ladies and Gentlemen,

| am deeply honoured and privileged to be here
with you today at this important plenary of the
World Congress on Justice for Children.

Georgia has been successful in the process of
reforming the Juvenile Justice system and | am
happy to share with you our experience and the
future plans.

For a considerable time, it was wrongly believed in
Georgia that the only way to reduce the crime rate
was to toughen the criminal policy. Such repressive
thinking manifested itself in the previous
Government’s so-called “zero tolerance” policy
towards, inter alia, juveniles in conflict with law,
which eventually led to no significant results other
than placement of the country in the top 5 in the
world in terms of the number of prison population.
In 2008, the number of convicted children reached
1,116 as opposed to 459 in 2003.

This approach in criminal law policy was radically
changed after the new Government came to power
in 2012 and embarked on overall liberalisation of
the criminal justice system. Starting with
implementing a number of preventive programmes
by various state agencies (together with
international organizations), the culmination was to
reform the policy altogether. As of today, the
number of convicted juveniles is less than 100.

Adoption of the Juvenile Justice Code of
Georgia

The Ministry of Justice, in close cooperation with
UNICEF and EU, after more than a year of
preparatory work elaborated the first ever
standalone Juvenile Justice Code of Georgia. The
Code was adopted in June, 2015. The aim of the
Code is to fully incorporate into the Georgian law
the best interests of the child and other principles
of juvenile justice enshrined in the UNODC Model
Law of the Juvenile Justice Convention on the
Rights of the Child and other relevant international
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standards, to expand the alternatives to criminal
prosecution, such as diversion and mediation, and
to diversify the sanctions available for the judge to
ensure that detention and imprisonment are used
only as measures of last resort against juveniles.

Based on the various international instruments in
this field the code introduced a number of
progressive approaches in the juvenile justice
system.

The key principles of the code are as follows:

In the juvenile justice procedure, first of all
the best interests of a juvenile must be considered;

Any measures taken against a juvenile in
conflict with the law must be proportionate to the
committed act, relevant to personality of a juvenile
and corresponding to his or her educational, social
and other needs;

- In all cases priority must be given to
alternative measures to prosecution
(including diversion)  while using
imprisonment as a last resort;

- Juvenile justice procedures must be
administered only by professionals
specialized in juvenile justice;

- The right to privacy of a juvenile must be
respected at all stages of juvenile justice;

- The Criminal record of a juvenile must be
expunged immediately from the moment
the sentence is served. Information on
previous conviction of a juvenile is
confidential and no personal data of a
juvenile may be published in any form;

- Participation of a juvenile at any stage of
legal proceedings must be guaranteed and
juvenile justice procedure must be
conducted without any unjustified delay;

- In any decision making-process an
individual approach to each juvenile must
be upheld. Individual circumstances of a
juvenile such as age, level of development,
conditions of life, up-bringing and
development, education, state of health,
family situation and other circumstances,
must be taken into consideration;

- The prison for juveniles has been
reformed. It is now the rehabilitation
establishment of juveniles where the rights
and guarantees (including the right to
harmonious development) for juveniles in
custody are significantly higher with more
educational and other programmes
available to help them rehabilitate and
reintegrate into the society.

ISSN 2414-6153
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Implementation of the Juvenile Justice Code
The Government of Georgia with the support of the
UNICEF, the European Union (EU) and other
international partners carried out intensive work to
ensure the proper implementation of the code. This
included numerous specialised educational
courses for relevant professionals ensuring that
only persons with authorized certificates would be
able to work on juvenile cases. Special units have
been assigned to ensure the continuous
development of relevant professionals.

Although the code has been praised by our
international partners the Government of Georgia
did not consider the work to be complete, therefore
Juvenile Justice Reform has continued. In 2015,
immediately after adopting the Juvenile Justice
Code, the Multidisciplinary Working Group
consisting of relevant state agencies and civil
society as well as international organizations’
representatives was created. The purpose of the
group was to monitor the implementation of the
Code and find out any challenges or discrepancies
in the process. After two years of monitoring and
intensive inter-agency cooperation the working
group elaborated the report on challenges revealed
in the implementation of the code. Based on the
document the Ministry of Justice elaborated
legislative amendments to the code in order to
further improve the rights of juveniles and ensure
clarity and better implementation of the code. The
respective legislative amendments were recently
approved by the Government and sent to the
parliament for adoption.

Referral mechanism for children under 14

The Government of Georgia realises that effective
crime prevention policy means having operational
mechanisms for children who have not reached the
age of criminal responsibility to avert them from
unlawful activities and help them grow into
functional members of society. With this purpose
the Government of Georgia with the help of the
UNICEF, EU and other partners has established
Inter-Agency Working Group which after intensive
cooperation and analysis prepared the Concept
Note on the Referral mechanism for children under
14. The concept note was presented to the
Criminal Justice Reform Council members and
other interested parties on 10 May, 2018. In the
document all relevant state agencies have
identified challenges and agreed upon a common
approach which covers following main elements:

- timely and correct identification of a child,;

- individual assessment of an identified
child and referral to the relevant
programmes/services;
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- monitoring and assessment of the referral
programmes/services.

The referral mechanism will provide an institutional
and complex outcome-based approach, ensure re-
socialization of the children identified in an illegal
act or having challenging behaviours and their
prevention from unlawful acts or challenging
behaviours in the future.

To ensure the effectiveness of the mechanism the
Government of Georgia is planning to establish a
so-called Child Referral Centre which will improve
inter-agency cooperation, management of a central
database, implementation of family support
programmes etc. It is worth mentioning that the
Child Protection Referral Mechanism regarding all
types of violence against children has existed in
Georgia since September, 2016; however, this
Child Referral Centre and respective mechanism,
as explained above, will go beyond violence
against children.

Additional Information regarding children in street
situations

- Beyond that, we pay particular attention to the
protection of the children in street situations.

- In August 2016, the Government of Georgia
simplified the legal procedures to provide
identification documents to homeless children and
child victims of violence. The documents are free
of charge and make education, healthcare, social
security and other government services available
for them. As from April, 2018 children were
provided with temporary identification documents,
one with an Identity Card and five with Biometric
Passports;

- In order to promote and reinforce this process, the
Ministry of Justice continues public outreach
activities via grant projects to raise the awareness
of the Georgian population to the risks of child
trafficking among homeless children and threats
related to street begging.

Conclusion

To conclude, Georgia’s present policies, strategies
and action plans in juvenile justice are aimed at the
liberalization of the criminal legal and practical
framework with the focus on prevention, early
intervention and rehabilitation. The Government is
working to continuously improve the system and
deal with challenges based on international and
national experience.

Thea Tsulukiani is Minister of Justice, Georgia.
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Dangerous childhood or dangerous children?

Renate Winter*

T
Some 6000 years ago the wise King Hammurabi
created the first written code including penal
matters, most probably to secure peace in his
society. One of the articles stipulated in short: ‘if a
tile falls down from your roof and Kkills the
neighbour’'s son, he can kill your son’. Rather
intelligent, isn’t it, in order to prohibit a continuation
of revenge incidents! A pity only that the children in
guestion, victims of this brilliant solution, were not
asked their opinion. They would have hardly
agreed if anyone would have bothered to find out
about their point of view...
We of course, nowadays, treat our children
correctly, we do everything in their best interest,
give them every chance to have a decent life at
least, listen to them, discuss with them. We just
only have to be careful with those children who are
dangerous, as, of course, we cannot risk our
security and that of our societies!
A 25 year old father killed his baby because his
baby cried and disturbed him when watching a
football match. His older, seven year old son, being
present and being present as well when the police
came to arrest the father, was heavily traumatized.
Traumatized? Being the son of this father, having
witnessed the events, not speaking for days, he for
sure became a danger for society! Therefore he
was sent to an institution, to be monitored and
supervised, of course as well for his own sake!
A 15 year old girl, raped by her stepfather was
accused by her mother to have seduced her
husband and brought to an institution for
misbehaving girls. There, as all the other
misbehaving girls, she was rented out to
"customers”, beaten, and called names. When she
and the other girls, 40 of them, revolted, they were
closed in for three days in a room, without food,
water or toilet. After three days, in desperation, the
girl set her mattress on fire. The girls were not
allowed to leave and all 40 burned to death. The
guardians, interrogated, said that what they always
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had said was now proven: that these girls were
dangerous.

A 16 year old boy, a nephew of a high level
prosecutor, stabbed another boy to death. The
prosecutor got him out of the reach of the police
and argued that the victim was a danger for his boy,
because he was jealous about power and money
and would have harmed his son. This way the son
learned that not to be a danger for society means
to be powerful and rich.

A 12 year old mentally challenged girl was sexually
harassed by an older man. The judge during trial at
court didn’t grant her witness status, arguing that
she was mentally sick and thus would not be able
to tell the truth, therefore becoming a danger for the
justice system.

A 14 year old girl objecting to her education to be a
good mother and wife, ran away from home, as she
wanted to marry a hero, travelled to Iraq, was
married there, captured and put in prison after the
war. Her home country doesn’'t want her to return
arguing that she became by far too dangerous to
be kept in a national prison.

The situation was even worse for a 17 year old
child-fighter who, after his return to his home
country, was kept for quite some time in isolation to
prevent “contamination” of the other inmates.

And think of all the unaccompanied minors coming
from God knows what country, being a real threat
for the security of a whole continent, any continent
that would accept them!

Of course, these are all exceptional cases, aren’t
they? The large majority of our children are well
cared for!

| am certainly not going to bore you with numbers,
especially because we certainly have been told so
often and know them all, thus | will not mention the
roughly 300,000 child soldiers, not to speak about
children fighting with terrorists, not about the
millions of slave children, sold by their family or
trafficked, not about these six out of ten girls
sexually abused including by their own family, not
about the seven countries still using the death
penalty for children, not about life long sentences
without parole for children in many more countries,
not about torture and ill treatment of children in
closed settings.

I will rather speak of those really nasty children we
have to deal with: those bullying, sexting, gang
raping, assaulting, stealing, killing, robbing and
fighting, even with the police!

These children must really be depraved already at
birth behaving this way! They have certainly never
seen a horror movie, have never felt violence at
home at school or at work, have no knowledge of
videogames where the winner is the one with the
most killings in the shortest period of time, they
were never in cyberspace with access to porno,
including sadist and child pornos, they were always
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informed about the right way to live, could always
consult their caregivers who would be ready for
them any time. They must be really, really bad and
dangerous, having invented all that behaviour by
themselves!

Is that so?

There is of course a way to try to solve such
problems, if one wants to find one.

The already well known but not regularly used
restorative justice system allows not only, but
mandates listening to children, giving them a
(second) chance and protecting them from
recidivism because the child is included in solving
his/her problems from the smallest to the most
difficult ones.

We know it, indeed. But the pendulum swings in
these times from a more liberal system back to a
retributive one.
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That is understandable, isn't it, as only the hardest
survive, because children must be fit for
competition (only a defeated competitor is a good
onel!), because children have to contribute, not to
cost, especially not to cost time, because they have
to be educated to be kept at bay!

You do not agree? You want assistance? Please
find the International Association of Youth and
Family Judges and Magistrates’ Guidelines on
children in contact with the justice system.” They
are in English, French, Spanish and Arabic. They
might help to find solutions, legal ones, procedural
ones, psychological ones.

But beware: These “Guidelines” have been written
by experts pro bono. Can people who don't
understand even the basics of modern profit-
oriented economy, do good work?

* Justice Renate Winter, President, Committee on
the Rights of the Child, Geneva
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minors

Research in France on radicalization of

Mme Madeleine Mathieu

To gain better knowledge of the subject and food
for thought on the management of how best to
manage situations where young people have been
radicalised, Mme Madeleine Mathieu, Director of
the Directorate for the Protection of Young People
(PJJ) commissioned Laurent Bonelli and Fabien
Carrié, researchers at the University Paris West
Nanterre, to carry out research into the
phenomenon of the radicalisation of minors. After
18 months of research, the study was published at
the beginning of 2018.

The research is a qualitative and sociological
analysis of the situations of radicalised minors
identified by the PJJ's " Commitment, rebellion,
religiousness. Understanding radicalisation in the
teenagers managed by the DPJJ ", which
complements the quantitative census.

This work was drawn from:

- The examination of 133 juvenile cases identified
by the PJJ for offences related to radicalization.
Thus:

o all minors indicted for criminal conspiracy with
a view to a terrorist undertaking (Association
de malfaiteurs en vue dune entreprise
terroriste - AMT) since 2014,

e some minors prosecuted for advocating
terrorism, and

e a few minors followed in ordinary criminal
cases and whose behaviours appeared
worrying to professionals.

These files mainly concern cases related to violent

Islamism but there were also some files relating to

Basque nationalists, Corsican and right-wing

activists.

- 57 interviews with professionals

- The observation of 6 hearings of minors
prosecuted for AMT

The richness and variety of this material makes this
survey one of the mostimportant conducted to date
on the issue, both in France and abroad.

The analysis shows how difficult it is to put forward
one decisive explanatory factor and shows that a
multitude of vulnerability factors leads to difficulties
in designing a strategy of prevention. There is not
one type of radicalism but several.

By looking at the different ways of constructing a
typology of radicalism and the social conditions
that produce them, this research identified 4 types
of radicalism; rebellious, soothing, agonistic and
utopian. The researchers found that a particular
type, utopian radicalism, emerged from the other
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three. So, it became clear that there were two
groups - the group of committed radical utopians
and the group of revolted agonistic radicals, both
rebellious and soothing.

It is noted that the revolted group is composed of
minors whose profile is very similar to the group of
minors that is usually followed by the PJJ. These
are minors with the most chaotic social and family
trajectories and are those closest to the world of
gangs and delinquency. Notably they are singularly
absent from the most serious offences related to
radicalisation (for example departure to the Syrian-
Iragi zone, attempted terrorist attacks). They are
often followed by the authorities for disturbing
behaviours or pursued for advocacy of terrorism.

The committed group, for which the commitment
to violence is the strongest, encompasses minors
involved in family trajectories more in line with
dominant norms. That is families mostly unknown
to social services, with working parents, parents
who invest heavily in the schooling of children,
control their children’s relationships, and whose
children are good students in school. Among this
group, there is a higher percentage of girls.

This actually goes against the binary explanations
of the radical commitment and the use of terrorism
by the dispossessed and very poorly endowed
populations.

It was also noted that there are many common
characteristics and specific social conditions that
lead to one kind of radicalization type rather than
another.

Itis precisely on the basis of the identification of the
difficulties encountered by these minors and their
families, that it should be possible to define
appropriate methods of intervention and care to
prevent radicalisation as well as the imprisonment
of minors for AMT.

To fully understand all these dynamics, we invite
you to read the report of this research:

https://www.afmjf.fr/Radicalite-engagee-
radicalites.html

Mme Madeleine Mathieu, General Director,
Protection judiciare de la jeunesse director,
Ministry of Justice, France presented the results of
this research conducted by Laurent Bonelli and
Fabien Carrié in the first Plenary session in Paris..
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A Yazida girl’s experience of ISIS

Farida Abbas Khalaf

o7

Ladies and Gentlemen,

My name is Farida Abbas Khalaf, an ‘ISIS’ survivor,
and a member of Yazida Organisation which was
set up to defend Yazidi’'s and other minorities. |
thank you for organizing this event which discusses
how to achieve justice for children and families, |
am also happy to thank the French government
and people for hosting this congress, and for their
obvious role in fighting 1SIS, in addition to offering
assistance to vulnerable groups including women
and children.

When we talk about challenges and difficulties that
face children and their families, we should compare
those who live in the Middle East, specifically in
Irag and Syria, with those in Europe and other
advanced countries. There are hundreds of
thousands of children in Iraq and Syria who do not
receive support or care and thus are subjected to
killing, kidnapping, religious extremism, weapon
training and suicide operations, instead of looking
for better living, health and educational health care
like those in the advanced countries.

I will talk to you about part of my story when | was
kidnapped by ‘ISIS’; | will show you how they used
children for enslavement and terrorism acts. | lived
in a small village called Koju, south of a town called
Sinjar in Nenwa district in Iraq, with four of my
siblings, mother and father. | was an elementary
student. On the 3™ of August 2014, ISIS attacked
the Yazidi areas in Sinjar and my village was a
target for occupation.

They succeeded in occupying the Yazidi areas
after the Kurdish forces withdrew without fighting.
They imposed a siege on the village for 13 days--
imposed as a time limit for us to change our beliefs
and enter Islam. Then they gathered all the
villagers -among them my parents- in a school
building.
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The villagers refused to convert to Islam, so they
separated women from men, took all the men in
their cars to the outskirts of the village and brutally
killed them — my father and two of my brothers
included.

We, women girls and children, were led to a Soulaj
Institute building in Sinjar village, and after that we
were transferred to Mousel and from Mousel to
Rakka city in Syria. We were 48 females (girls,
women and children).We were put into one of their
jails and every day, they would come and choose
whoever they liked, using force and beating.

One day, they led me with another three girls to a
deserted house in Syria and they brutally hit us,
one of them demanded that we shower so they
could rape us but we refused, they also demanded
that | blow up myself and | also refused.

Children were separated from their families and put
in training camps so they could work on
brainwashing them to turn them into terrorists. My
story of suffering is way too long and there is no
time to go into detail here. What | want to say is that
there are thousands of Yazidi children and other
children in Iraq and Syria who became victims of
extreme terrorism organizations, with no efforts
made to release them.

Amjad and Asaad are two Yazidi brothers. Isis
kidnapped them along with their families on the 3™
of August 2014. They were brain washed and
trained to use weapons, fight and commit suicide
operations; ISIS used these children as explosives
against the Iraqgi security forces in February 2017,
and there are many other similar cases. Up to
today, thousands of unknown Yazidi children are in
the hands of ISIS. Imagine this is happening to your
children in your countries; what would your reaction
be? The international community is not doing
enough to save the future of these children in Iraq
and Syria.

There are thousands of dead bodies of children
women and men in mass graves due to ISIS which
have not been investigated for at least 4 years. No
thought has been given to their families who are
waiting to bury their dead.

There are also many Yazidi children, ISIS
survivors, who have lost their language and
traditions, have suffered violence, are in shock,
and without support.

In the end, | call upon each one of you to help save
these children, to find rehabilitation programmes
for them in your countries. Countries like Canada
and Australia gave much hope in resettling some
of those children and their families. | hope that the
French government will follow their steps and offer
resettlement treatment of ISIS children survivors
and their families.
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| also hope that the international community will
move more seriously in re-construction of the areas
that ISIS destroyed. Hundreds of thousands of
children, women, disabled and widows have been
living in miserable conditions, in dumpsters for
refugees for the past four years without receiving
humanitarian such as health care and education.

Thank you.
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Farida Abbas Khalaf, is one of more than 6500
Yazidi survivors of ISIS. She was born in Kocho,-
Sinjar, Northern Irag. She was a high school
student when ISIS attacked her village, killing men
and taking women and children hostages.

Since her escape, Farida has been an effective
part of Yazida global advocacy campaign to bring
ISIS militants to justice, raise awareness and bring
international attention to the Genocide. So far,
Farida has spoken in several countries, published
her book, The Girls Who Beat ISIS, in more than
14 countries and has been recognised by Poland,
the UK Foreign and Commonwealth Office and
Liber Press for her humanitarian work.
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challenges

Children recruited by terrorist and violent
extremist groups: paths to overcome the

Alexandra Martins

Introduction: global war on terrorism and
violent extremist

During the past twenty years, terrorism has
become a part of our daily lives, often defined as
the greatest threat to contemporary societies. Yet,
its relevance is not due to its mortality. Terrorism
does not kill more than cardiovascular diseases,
malaria, or traffic incidents. Its prominence is due
to its nature: targeting random innocents to pursue
political objectives. In this sense, brutality is not a
by-product of terrorist action, but lies at its very
core and it is the easiest way to ensure global,
undivided attention to their cause.

In the past two decades, terrorist strategies have
grown in sophistication, and proved the
vulnerability of any society to indiscriminate
attacks. The international community has thus
responded with unanimous condemnation of
terrorism and violent extremism and has
addressed coordinated efforts to fighting them.

While development, human rights promotion, and
safeguard of vulnerable groups continue to be
upheld as key pillars of democracy, security
concerns have increasingly dominated the public
debate and have shaped law and policy making to
a considerable extent.

The recruitment and exploitation of children by
terrorist groups is a crucial part of their ruthless
tactics. All of you will no doubt remember the
abduction of the Chibock girls by Boko Haram or
the ISIL diffused propaganda images showing
children used as executioners of the groups’
prisoners. We remember these images because of
their shock factor, but we forget numbers a lot more
easily. Numbers, however, are crucial to assess
the real extent and impact of a phenomenon.

Despite the limitations to data collection in conflict-
ridden areas, the United Nations were able to verify
thousands of instances of child recruitment in the
past years.
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Estimates indicate that, since 2009, around 8000
children have been recruited and used by Boko
Haram, in Nigeria. In May 2015, for example, a 12-
year old girl was used to detonate a bomb at a bus
station in Damaturu, killing seven people. In 2015
alone, 274 cases of child recruitment perpetrated
by ISIL in Syria were verified. Over 1000 children
were abducted from the Mosul district in just two
incidents. The existence of military training centres
for children was also confirmed in rural Aleppo,
Dayr al-Zawr and rural Raqgah. It is estimated that
at least 124 boys between 10 and 15 attended
them.

Of course, child recruitment is not a new
phenomenon. 20 years ago, the Machel report
highlighted how widespread child recruitment was
among armed forces and armed groups. Yet,
contemporary terrorist groups have broader reach
than ever before, and more and more children,
traveling alone or with their families, are crossing
national frontiers to join them. Studies show that
children who have died fighting with ISIL are not
only nationals of Iraq and the Syrian Arab Republic,
but also of Australia, France, Lebanon, Libya,
Morocco, Nigeria, Saudi Arabia, Sudan, Tajikistan,
Tunisia, the United Kingdom, and Yemen.

Child recruitment is not specific to any particular
ideology, religion, or ethnic group. Child
recruitment occurs across the ideological, political
and religious spectrum, as demonstrated by the
conduct of Neo-Nazi groups, the Lord’s Resistance
Army (LRA), and the Revolutionary Armed Forces
of Colombia (FARC). Indeed, child recruitment
presents multiple strategic advantages: they are
cheaper, they tend to attract less suspicion; they
are quicker to show loyalty to authority figures.

While in the hands of the groups, children are
exposed to continuous, often extreme violence,
including enslavement, sexual exploitation,
indoctrination, serving as human shields or to
detonate bombs. At the same time, because of
their psychological malleability, children can be
normalised to violence or exploited for the
perpetration of terrorism-related acts.

So the key point here is: regardless of
phenomenological variations, the recruitment and
exploitation of children by terrorist groups is a
serious form of violence, and its short and long-
term implications for both children and society as a
whole are severe.
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Challenges faced by countries regarding the
recruitment and exploitation of children by
terrorist and violent extremist groups

Accordingly, child recruitment and exploitation by
terrorist groups has become a key concern for
States and society at large and a priority on the
international agenda. Indeed, States have the
primary responsibility to take all measures to
counter terrorism. At the same time, they hold the
primary responsibility to protect children from
violence, including recruitment and exploitation by
terrorist and violent extremist groups. But how?
And how can these different public interests be
combined?

So State authorities and practitioners legitimately
started raising a number of questions,

such as:
» How can child recruitment be prevented?

* When children have been associated with
these groups, should they be considered
as victims?

» And if so, would the child’s victim status
exonerate the child from being held
criminally liable for the commission of
terrorism-related offences?

* If children are more vulnerable to
indoctrination, are they more dangerous
potential terrorists?

« If so, wouldn't counter-terrorism
specialized authorities and institutions be
better placed to assess if these children
pose risks? And in this context where
security concerns often dominate global
and national policymaking, children who
are involved with these groups, regardless
of the reasons, tend to be perceived mainly
as a threat. This has even led to
guestioning the notion of “child”:

» Should someone who is 16 years old and
who has “chosen” to be involved with a
terrorist group be really considered a
“child"?
These questions and challenges led the
international community to engage in an interesting
debate about “juvenile justice in a counter-
terrorism context”. All of a sudden, a number of
expert group meetings, seminars, high level
debates were held to discuss how children involved
with terrorism should be treated and what rights
and standards should be applied to them.

When | attended the first meeting on this topic in
2015, | confess | didn't see the reason for that
debate and struggled to understand why the
proposal was to discuss the rights of the child who
are alleged of having committed a terrorism related
offence. Should a child who commits murder be
treated differently from the one who commits a
terrorist act? If the world will be faced with a new
phenomenon of children committing corruption, are
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we going to question what are the rights of children
in an anti-corruption context? | confess | felt
uncomfortable with reiterating the rights set forth in
the Convention on the Rights of Child - which
entered into force in 1990 - but | realized that there
was and there is an urgent need to participate in
this debate.

The underlying question of this debate was: should
safety interests prevail over child rights?

This debate brought together experts from two
different areas of work: child rights or juvenile
justice experts and counter-terrorist experts. Those
two groups had a very different understanding of
the phenomenon and not always spoke the same
language.

To make a long story simple: on the one side child
rights experts, normally with limited knowledge of
counter-terrorism, would animatedly say NO, we
have to protect childrights in any circumstance. On
the other hand, counter-terrorism experts, usually
with limited knowledge of child rights would defend
a position that preserving public safety must
always prevail even at the expense of respecting
the universally accepted childrights.

And one would honestly remember Norberto
Bobbio and ask: is the “age of rights” taken over by
the “war against terrorism and violent extremism”?

Ways to overcome the challenges

So what are the answers? How can we
overcome these challenges in our work?

In order to provide adequate answers we should 1)
contextualize this phenomenon 2) acknowledge its
complexity and the need for multidisciplinarity.

By contextualizing | mean that we need to address
the root causes: Whether a child is kidnapped, or
whether she falls prey to an online indoctrinator, it
would be naif to think that the answers found in the
crime prevention and criminal justice field would be
enough. Regardless of different circumstances,
child recruitment is not a crime problem, but rather
a developmental issue. These two children may
live far from one another, but in both cases we have
failed to provide them with a different option. It is
about RESILIENCE. It is about DEVELOPMENT.

Or as Amartya Sen would have said: it is about
valuable capabilities. As he wrote: “Capability
reflects a person’s freedom to choose between
different ways of living ( ...) Valuable capabilities
vary from such elementary freedoms as being free
from hunger and undernourishment to such
complex abilities as achieving self-respect and
social participation”.

So, development is not merely fighting poverty: itis
aiming at universal access to meaningful
participation. This is what the sustainable
development goals push us to do. They represent
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an audacious commitment, pushing us to look
forward, and realize our full potential as human
beings.

This brings us to the next point: we have a shared
responsibility to address the problem.

But how?

One common tendency in dealing with security-
related concerns is to address them as stand-alone
issues. At the same time, the human rights’
community also is tempted to frame this
phenomenon only in terms of child rights violations.
Neither approach can prove effective.

We are dealing with a very complex phenomenon
for which multi-disciplinarity plays a key role. We
must make an effort to reach beyond the
comfortable boundaries of own expertise and rely
on the substantial body of international law relevant
to this problem.

This includes multiple international legal regimes,
beyond international human rights law and the
universal legal framework on counter-terrorism. In
international humanitarian law we will find the
bases to define what is acceptable conduct during
conflict; through international criminal law we will
be able to determine in which circumstances
terrorist tactics amount to war crimes and crimes
against humanity, and who are their victims; the
Palermo Protocol to prevent, suppress and punish
trafficking in persons is an invaluable tool to
improve accountability for transnational crimes.
Understanding their interplay is certainly not
simple, but we should be aware of what we leave
behind when we fail to do so. These are the rules
that represent the shared values of the
international community, and the very bases for its
international peaceful coexistence. Every time we
disregard them, we undermine them, making them
more vulnerable to violations.

And it will be a detailed analysis of the complex
multiple international laws relevant to this problem
that will guide us to understand what countries can
do to 1) prevent child recruitment; 2) treat children
appropriately, and 3) promote rehabilitation and
reintegration.

So what are the KEY CONSIDERATIONS AND
RECOMMENDATIONS that emerge from the
analysis of the international legal framework?

First of all, it is essential to recognize that any form
of recruitment of children is a violation of their
rights. This recognition is essential for coherent
and more effective policy-making in this area.
Indeed, it serves multiple purposes: i) it
strengthens the moral sanction for acts of
recruitment; ii) it points the blame on terrorist and
violent extremist groups, facilitating their
prosecution and accountability; iii) it eliminates the
fictitious distinction between voluntary and forced
forms of recruitment.
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So, our first key recommendation is to promote
comprehensive criminalization of child recruitment.

By comprehensive | mean that recruitment should
be defined as:

i) concerning all children below 18 (so eliminating
other age thresholds);

i) comprising both “compulsory” and “voluntary”
processes;

iii) including children recruited for active or support
roles; and

iv) including recruitment by armed forces or any
non-State criminal or armed groups.

The second key consideration —which derives from
the need to criminalise recruitment — is the need to
recognize that ALL children recruited and exploited
by terrorist and violent extremist groups are
primarily victims. This notion has proved
sometimes controversial, and often
misunderstood, but it is of vital importance.
Acknowledging the status of these children as
primarily victims does not entail that no distinction
will be made on the basis of the type of involvement
with the group, and it also does not mean that
potential risks of future violence should not be
assessed. But it does have other concrete
consequences:

i) it reinforces the understanding that recruitment
and exploitation are serious forms of violence
against children and highlights the need for early
prevention measures, ii) it promotes the access of
children to their rights, including effective
assistance, support, and rehabilitation, iii) it
supports shifts in society’s perceptions of these
children, undermining stigma and fostering
reintegration.

The recognition of primarily a victim’s status leads
us to other recommendations for action:

- call for comprehensive approach in prevention:
while prevention of child recruitment will require
specialized measures (for instance innovative
communication campaigns and the use of counter-
narratives targeting specifically children) these
should be integrated into broader crime prevention
policies, and in particular in programs and policies
aimed at tackling violence against children.

- addressing the impact of violence and trauma:
scientific research, especially in the area of
neurodevelopmental science, psychology, has
provided us with a set of instruments to address the
impact of violence on a child life. Providing a broad
array of services and support will be crucial also in
view of preventing recidivism. Policies focusing on
the consequences of so-called radicalization
phenomenon can highly benefit from the evidence
and practices collected over decades of
experience in this area.
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And, last but not least, when children are alleged
as having infringed the domestic laws in relation to
terrorism, we have strongly advocated for the
adoption of a justice for children approach.
Juvenile justice standards and norms are often
overlooked, especially in this context. This is based
on the wrong assumption that they constitute a soft
option, unfit in such serious circumstances. But
justice for children is not a lesser form of justice: it
is about an appropriate, child-sensitive response
by a justice system that is geared towards
rehabilitation and reintegration. Indeed, juvenile
justice has a dual role: it is aimed at preserving
public safety and holding a perpetrator
accountable, and at the same time at protecting the
rights of a child alleged offender and promote his
or her reintegration into society.

Here | feel the need to go back to the underlying
guestion that lighted the debate on this topic:
Should safety interests prevail over child rights?

And the answer is: we should stop looking at this
as an either/or choice. It is possible to promote and
protect the rights of children involved with terrorist
and violent extremist groups, and at the same time
to be effective in addressing security risks. Let me
give some examples through concrete
recommendations:

- Promote individual assessment: the policies
aimed at preventing violent extremism have
brought renewed attention to the need for
standardized risk assessment tools. However,
child protection and juvenile justice have a rich
tradition of individualized assessment tools (from
best interests determination to social enquiry
reports), which take into account risk factors but
emphasize the need for individualized approaches
to children’s cases. These tools can be especially
effective in preventing risk while at the same time
avoiding distortions caused by standardized
practices.

These are just a few examples, but they are
significant to illustrate that when we advocate for a
justice for children approach, we are not denying or
undermining the need to fight terrorism.

We have built on the complementarity of these two
areas of expertise to develop the UNODC
Handbook on Children Recruited and Exploited by
Terrorist and Violent Extremist Groups. And we are
using this tool to support countries in overcoming
the challenges regarding prevention of child
recruitment; justice responses; reintegration and
rehabilitation.
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| invite you to read it for more details on the
relevant legal framework and on promising
practices. We are now in the process of developing
training tools for practitioners on each of these
areas. They will be the opportunity to move from
“what to do”, addressed by the Handbook, to “how
to do it”.

This World Congress is a crucial opportunity to
reach out to the juvenile justice community and call
on you to reach out to us and share examples,
case-studies, data. All together, we have the
opportunity to make our experience relevant and
useful.

Conclusion

Allow me to conclude with a personal
consideration. | have spent almost the past twenty
years working to promote and defend justice for
children. | can tell you that this is more than a job
to me, it is a passion, a privilege, and a source of
inspiration. So, it is not with a light heart that | say
this: the crisis that our child rights community is
facing in confronting the challenges connected with
terrorism and violent extremism is symptomatic of
a failure.

We have failed to raise an appropriate level of
awareness on the relevance and the role of juvenile
justice. We have failed to claim that child-
appropriate justice has a vital role to play in broader
child protection and development strategies. But
most importantly, we have failed to prove that
human-rights based institutions are not a burden,
they are more effective.

But every failure should provide an opportunity for
growth. This will require, of course, an honest
analysis of our shortcomings, but also a strong
defence of our core values. The urgency and
visibility of the terrorism-related crisis provides a
platform for us to rise to the challenge, and it is a
strong call to our shared responsibilities. It reminds
us that we cannot afford to fail anymore.

Dr Alexandra Martins works as a Crime
Prevention and Criminal Justice Officer with the
Justice Section at the Headquarters of the United
Nations Office on Drugs and Crime (UNODC) in
Vienna, Austria where she acts as the focal point
on Justice for Children and manager of the UNODC
Global programme on Violence against Children.
She holds a postgraduate qualification in Criminal
Procedural Law and a Ph.D. in Criminal Law from
the University of Florence, Italy. The focus of her
Ph.D. thesis was on juvenile justice, particularly on
alternatives to detention for children in conflict with
the law.
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Neuro-developmental maturity, trauma and
violence: causal links and interventions

Huw Williams

The brain — the source of your memory, your plans,
and dreams - is not fully formed as a child. Nor as
an adolescent. It's only in the early twenties that it
evolves to be “adult like”. With a system that “feels”
and a system that manages such feeling states.
The mid teenage brain may know “want” but not
how to “wait”. It's a time of life where risk taking is
more likely and therefore of getting into trouble.
Not only is the brain maturing still in the teenage
years - it is also — because of the risk taking — more
likely to be injured (see Figure 1). Indeed, people
who end up in the criminal justice system often
have mental and physical health problems that
may contribute to them having ending up in the
system.(1) And one key, and often invisible
problem, is Traumatic Brain Injury (TBI). A health
issue that directly affects behaviour. As its common
in childhood and adolescence, typically affects
young people in such a way that their whole life
trajectory is changed — for the worse.

Figure 1:
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R. Savage - see
www.internationalbrain.org/articles/the-
developing-brain-after-tbi/

The Justice Select Committee of the UK
Parliament recently noted “compelling evidence”
that “those who persist in criminal behaviour into
adulthood are more likely to have neuro-
psychological  deficits, including  cognitive
difficulties with thinking, acting, and solving
problems, emotional literacy and regulation,
learning difficulties and language problems
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associated [often due to] traumatic brain injury”.
They added that: “Neurological impairments impact
on [the] ...capacity [of affected individuals] to desist
from crime”.

Figure 2:

Traumatic Brain Injury
(TBI) alters developmental
trajectory

m Caused by a blow to the head,
such as in a fall, assault, road
traffic accident etc.

usually injured
m Connections being sheared or
compromised across the brain
m Problems with attention,
memory, impulse control,
social reasoning and Theory

of Mind (ToM).

TBI results from external mechanical force such as
a blow to the head in an assault, or car crash (see
Figure 2) It can be mild (brief loss of consciousness
(LoC) or up to 30 minutes of LoC) through to
moderate and severe forms (more than 30 minutes
of LOC). The longer LoC — or more frequent — the
greater the chance of ongoing problems — and the
more severe the problems. Usually up to 5 minutes
there is little effects, but after 10 minutes of LoC it
is more common to have problems — (complicated
Mild TBI) or if there are 3 or more TBIs or any kind.
It is the biggest cause of death and disability in
children and young people (3). In a general
population, over a lifetime, TBI with some LoC
across all severities (from mild to severe) - has
been estimated to happen to around 8%(4) and
12%(5) of people .(5) In contrast, rates of TBI in
young people in custody have been found to be
typically around 50-80%.

TBI can affect the brain systems important for
emotional self-control and social behaviour — and
often leads to problems with memory, attention,
concentration, and planning. Impulsiveness,
aggression, poor social judgment and problems
are common in children and young people after
TBI.(6) With an increased risk of neuro-psychiatric
problems.
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Many children and young people who end up in the
criminal justice systems have had adverse life
events (withessed deaths, being abused/assaulted
etc. (see Figure 3)). TBI could happen within these
situations. And could amplify any neuro-cognitive
problems due to such experiences.

Figure 3:
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Such patterns of behaviour could be a factor in a
drift “from the classroom to the courtroom”. Indeed,
TBI is a factor in poor educational outcomes,
including a heightened risk of exclusion. This is
compounded by challenges for parents in
supporting a young person with emotional and
behaviour difficulties resulting from TBI.

In various jurisdictions (UK, France, USA, Canada,
Australia, Germany, New Zealand) TBI has been
linked to crime. TBI is linked to earlier age of
incarceration, greater violence, and more
convictions. In those in custody, complicated Mild
TBI and/or moderate to severe injury seems likely
in 1-2 in 10. With another 3 or 4 in 10 having milder
form of TBI - many with repeated injury. There is
also evidence of higher levels of violence and
infractions in prison among those who have
experienced TBI, and links to poorer treatment
gains, and re-conviction.

JULY 2018 EDITION

Figure 4:
Prevalence of TBI

Research all around the world has shown that TBI
is very common in youth offenders in custody
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moderate-severe TBI
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The Centre for Mental Health recently calculated
that, on average, the lifetime costs of TBI in a
fifteen year old would be around £155,000 per
case, including £95,000 for non-crime costs (health
care, lost earnings etc.) and £60,000 for the costs
of additional offending. For a young person already
in the criminal justice system, the lifetime costs
increase to around £345,000 per case, reflecting
the much higher costs in those already on a likely
trajectory into persistent offending.
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Figure 5:
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are at greater risk of sglf-harmlng
and committing suicide.

Chitsabesan, 2015

TBI is one of the key Neuro-Disabilities that
commonly affect young people in contact with the
law. Often they may have other ND’s such as
Attention Deficit and Hyperactivity disorder, or
Autism and so on. Crucially these NDs mean that
they, more often than not, have difficulties in
language communication and therefore may not
follow what is being said to, or done to, them.
Which exacerbates their problems.
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Table 1. The prevalence of

Reported prevalence rates Reported prevalence rates
Neurodevelopmental amongst young people in the amongst young people in
disorder general population custody

Leaming disabiliies® 2-4%"° 23-32%°
Dyslexia 10%° 43-57%

Communication disorders 5-7%° 60 - 90%°

Attention deficit hyperactive

oAl o, 11
disorder (Bt i

Autistic spectrum disorder 06-1.2%" 15%"
Traumatic brain injury 24-316%" 65.1-721%"

Epilepsy 045-1%" 07-08%"

Foetal alcohol syndrome 0.1-5%" 109-11.7%"
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What, then, can be done?

First, any form of neuro-rehabilitation early after a
TBI could offset the risk of violent crime.(7) A study
in Spain showed that adults in prisons with TBI,
who had had some kind of rehabilitation after their
TBI, were less likely than those who had not had
rehabilitation, to be violent.

Second, improved linkage between Emergency
Departments, Child and Adolescent Mental Health
Services, Family Doctors and school systems
might lead to early identification management of
TBI in children and young people, particularly in
lower socio-economic areas. This may reduce
chances of school exclusion and social isolation.

Third, entry into the justice system (police, courts,
or admission to probation or secure care) may
provide an opportunity to deliver routine screening
for TBI and providing treatment options. IN the UK
there is now recognition that TBI should be taken
into account in sentencing young people.(8) In
England all young people (under 18) coming into
secure care are screened for neurodisability .

Fourth, provision of Brain Injury link-workers within
prisons to enable improved screening and support
for those with TBI, and training and support for
staff.(9) Through such initiatives forensic
rehabilitation could be improved to manage such
issues as impulsiveness. One illustration of how
this might be beneficial is a non-TBI study where
medication for attention deficit hyperactivity
disorder in offenders led to a 30% reduction in
criminality on release, (10) possibly owing to
improved impulse control.

Judges and magistrates are at the key “make or
break” points in a young person’s life. The options
available to them need to include ways to bring in
more knowledge, experience and solutions for
supporting vulnerable young people - from health,
social and education colleagues. To build more
effective means to address the issues that lead to
crime, but also, enable change to happen. To
lessen chances of future crime, and promote better
lives.

Huw Williams, is Associate Professor in Clinical
Neuropsychology, Exeter University, UK

w.h.williams@exeter.ac.uk.
For reports:

Overview for practitioners and policy makers and
practitioners on TBI & Crime, Repairing shattered
lives (French version also available);

http://psychology.exeter.ac.uk/documents/Repairi
ng_Shattered_Lives_Report

http://psychology.exeter.ac.uk/documents/Repairi
ng_Shattered_Lives_Report_French_Version.pdf
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Report for the British Psychological Society (BPS)
working group on Neuro-Disability in children and
young people in custody;

http://psychology.exeter.ac.uk/documents/CYP_wi
th_Neurodisabilities_in_the_CJS.pdf

Report with Nathan Hughes a report on Neuro-
disability and TBI in young offenders in children in
custody for the Office of the Children's
Commissioner (England);

http://psychology.exeter.ac.uk/documents/Nobody
_made_the_connection_Neurodevelopment%20R
eport_OCC_October2012.pdf

Report with Dr Prathiba Chitasabesan, a report on
the use of linkworkers for young offenders to
manage TBI in custody,

http://psychology.exeter.ac.uk/documents/Disabilit
y_Trust_linkworker_2016Lores.pdf

Report from Centre for mental health in producing
a report on the economic costs of crime due to TBI.

http://psychology.exeter.ac.uk/documents/CMH_T
raumatic_brain_injury_and_offending_July2016.p
df

- Lancet Neurology - Traumatic Brain Injury:
Integrated approaches to improve prevention,
clinical care, and research
http://www.thelancet.com/commissions/traumatic-
brain-injury
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Preventing engagement in all forms of

Manfred Nowak

4

There have been different Global Studies before, in
particular in 1996, on the impact of armed conflict
on children, and in 2006, on violence against
children. These Global Studies had a major impact
and a closer follow-up, and this was the main
reason why in 2014 we asked the Secretary
General to commission another Global Study, this
time on children deprived of liberty, which is very
related with violence against children.

The Secretary-General established a task force. A
number of UN agencies are involved, as well as
Special Representatives, and the Committee on
the Rights of the Child. We also made a fundraising
appeal to States because the Global Study needs
to be paid out of voluntary contributions and
unfortunately only very few States have
responded. | just talked with Graeme Simpson,
who is leading a special study on Youth, Peace and
Security of the Security Council and we both found
out that we encountered similar difficulties — must
of our time is fundraising for the UN.

This was before | was appointed in 2016 as the
Independent Expert leading the Study. We have
144 non-governmental organisations in our panel,
academic institutions, and many others. Originally,
| had to report this year, but it was extended so |
have to report back to the secretary-General in
October of next year, so we are a little bit under
time pressure.

Why do we need this? On the one hand, we have
the very high standards of the UN Convention on
the Rights of the Child (CRC) which clearly says
that, in principle, children should not be detained,
and if so, only as a measure of last resort, if there
are no other alternatives, and for the shortest time
possible. We all know that the reality is completely
different: far too many children are behind bars, in
police custody, in prisons, in special institutions, in
migration-related detention places, in the context of
terrorism and security-related crimes, and even in
administrative or preventive detention.
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violence including extreme behaviour

But we do not really know, no one knows, how
many children are behind bars. There is a 1 million
figure of UNICEF that was used in the late 90s
simply based on an estimate and not on evidence.
The main reason for the Global Study is that we
want to find out how many children are deprived of
liberty. Putting children behind bars not only
deprives them of their liberty but has also a deep
mark in the society we are living in.

| served for 6 years as a Special Rapporteur on
Torture, carried out 18 fact-finding missions to all
parts of the world, saw hundreds of detention
centres, and the most difficult was always when |
encountered children in police custody, like the
African example, or in pre-trial detention like the
Asian one, or in administrative detention, as the
example showed by the European Union. Often it
is heart-breaking if you see kids of 6, 7, 8 years-old
being behind bars for whatever reason. That is why
| am very happy that | was appointed as the
Independent Expert, so that | can build up on my
previous experience as the Special Rapporteur on
Torture.

We want to know how many boys, girls, which
ages, which types of institutions and other
detention facilities, what are the main reasons, but
also what are the alternatives, what are the non-
custodial measures that should be applied if the
Convention on the Rights of the Child is taken
seriously. We would like to document good
practices, many of them have already been
applied, and I think we should give children a voice.
As we should give children a voice in the Global
Study. We do whatever we can for them to be
involved, with the very limited funds that are
available. We are already preparing the Global
Study by means of organising Regional
Consultations, speaking to different stakeholders,
to governments, sending out the questionnaire,
asking governments to fill in the questionnaire. This
is already an awareness-raising exercise, as we
have seen already in other Global Studies. There
should also be clear recommendations, but this
time, based on evidence, as it is much easier this
way to come up with these recommendations.

We are dealing with 6 different focal areas: children
deprived of liberty in the administration of justice —
that is what we are talking about in this Congress,
again, this is from an African country where | went
to see 70 or 80 children already convicted of a
minor crime simply because the minimum age of
criminal responsibility is very low. We also have
children living with incarcerated parents, usually
mothers. We have children deprived of liberty in
armed conflict, such as child soldiers.
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There are also children deprived of liberty for
migration reasons and this is obviously a priority in
the northern States of Europe, the United States,
Australia, etc. Then we have children deprived of
liberty in institutions, this is a very broad field, we
are talking about special institutions such as child
homes, orphanages, centres where children with
disabilities are detained, drug detention centres or
others — not everybody is deprived of liberty in
institutions, but many are -, and much has been
achieved by means of deinstitutionalisation. And
finally, there is a chapter for children deprived of
liberty on national security grounds, specially
terrorism.

This brings me to the second part of my
presentation: how to prevent radicalisation in
detention, either persons who are suspect of
having committed terrorist crimes or those who
might be radicalised in the prison environment. |
am offering 6 short ideas about that.

The first is to prevent detention as much as
possible, as | said Article 37 of the Convention on
the Rights of the Child is very clear — only as a
measure of last resort, for the shortest possible
period of time. This means that for all 6 different
areas there are always different custodial
measures available that should always be
considered first, of course, always in cases where
children are accused of terrorist crimes,
membership of a terrorist organisation. We heard
this morning a very positive example by the
Minister of Justice of Georgia, Thea Tsulukiani,
who told us that by a new Juvenile Justice Act and
a reform agenda you can reduce very considerably
the number of children who are deprived of liberty
in the administration of criminal justice.

| think | do not need to tell anyone here that prison
environments are always a breeding ground for all
kind of negative influences of children. Very often,
from my experience, children are not separated, as
they should, from adults; pre-trial detainees are not
separated by convicted prisoners; and they are
subjected to all kinds of negative influences in
relation to drugs, arms, violence, radicalisation,
and of course, from recidivism.

We also heard today several times, particularly by
Alexandra Martins, that we should treat children, in
general, not as perpetrators but as victims, and as
victims they are in need of special social and
phycological assistance, and not locking and
punishing them.

“Using Human Rights to counter Terrorism” is the
tittle of a book that was just now edited by Anne
Charbord, who is with us today, and myself, where
we used the experience of various Special
Rapporteurs on Human Rights and
Counterterrorism, Special Rapporteurs on Extra-
Judicial Executions, and Special Rapporteurs on
Torture. Today’s main message was that the war
on drugs, the war on crime, or the war on terror,
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and in particular if we look at what happened in the
United States after the 9/11, there are all these
measures taken that are clearly violating
international human rights standards, whether it is
the detention facility in the Guantanamo Bay,
extraordinary renditions, CIA black sites in so many
different countries, torture, etc. The final outcome
is that the threat of terrorism has not decreased but
rather increased, so we are bringing more terrorists
- it is this kind of security-oriented reaction to any
kind of phenomenon like drugs, terrorism, or crime
in general.

The principal of normalisation is a very important
principle that we find in the European Prison Rules,
in the UN Mandela Rules, and in certain
governments — in my case in the philosophy of
incarceration in Denmark and Nordic countries —
which means that life behind bars should resemble
as much as life outside prison, in order to prepare
children, as well as adults, for a life after prison. It
means that it can only be done by the higher
standards of detention and, of course, a child-
friendly environment. This means open prisons —
do not lock children in cells. Children have a much
higher need to move around that adults and it is
one of the worst thing that you can do to children.
Access to education, health, sports, recreation is
extremely important, as well as individual
counselling, you need enough social workers and
others to deal with kids deprived of liberty if they
are in a prison environment, in order to assist them
in the rehabilitation and resocialisation efforts. It is
very important that they are not locked away from
their families and from friends and other in the
outside world. It means that prisons staff - that is
everybody, not only prison directors and guards,
but also social workers, health professionals,
psychologists, prison chaplains, and others - need
to treat children as their clients. In many countries
it sounds completely utopian but there are
countries that when you speak with the prison
director, and he does not speak about “inmates” or
other terms but says “clients.” It makes a difference
because we want to assist them in their life after
prison, resocialise them, and we do not want to see
them again afterwards. We have heard from Huw
Williams about the high radicalisation rate, which
also has to do with the prison environment.

Children are still in a formative stage and can easily
be influenced in a negative way, but also in a
positive way, if they feel they are treated in a way
respecting their human dignity and they are
assisted, it might be much easier following this than
others who try to radicalise them in prison. That
means that the staff cost money. One of my final
conclusions as a Special Rapporteur on Torture
was that there is a global prison crisis and this
prison crisis actually got worst in this last 5 or 6
years. It has to do with austerity measures, there is
less and less staff, rather than more staff, in
particular social workers and others. Prison staff
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needs to speak different languages — in all prisons
that | visited there are always so many people from
different backgrounds and if you cannot
communicate then it is a very easy way to be
radicalised by your peers. Inclusion of diasporas,
also bringing prisoners to peer persons who they
trust, for instance religious leaders from their
particular communities.

That brings me to the conclusion. On the one hand,
the Global Study is also dealing with terrorism and
national security grounds forms of detention and is
aimed at reducing the number of children behind
bars as much as possible. As higher the standards
of detention, as lower is the risk of violent
radicalisation extremism, and terrorism, and it can
be best prevented by the principle of normalisation,
child-friendly prison principles, but also strict
separation of children from adults and pre-trial
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detainees from convicted prisoners — it is a very
important principle and it is violated by the overall
majority of countries all over the world — and the
individual treatment with the inclusion of diasporas
aimed at resocialisation of children in their
societies.

Thank you very much.

Manfred Novak is a human rights lawyer and the
Scientific Director at the Ludwig Boltzman Institute
for Human Rights in Vienna. Since 2016 he has
been leading, as the Independent Expert, the
Global Study on Children Deprived of their Liberty,
Office of the United Nations High Commissioner for
Human Rights (OHCHR,Geneva).
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Preventing engagement in all forms of violence

Agnes Callamard

Itis a pleasure to be here.

I think this is a very important opportunity and |
would like to bring to you some reflections based
on the work | have done over the last two years as
a special rapporteur.

To do so, | should like to talk about two case
studies related to this topic of justice for children
and prevention in a global context.

The first case study is from El Salvador and relates
to the so-called ‘war’ against gangs. The origin of
the gangs is a very complex matter. | should like to
highlight factors which play a part in their formation.
Factors such as economic, armed conflict, family
disintegration and mass deportation of a large
number of young men from the USA in the 1990s.
The story is that the gangs were created on the
west coast of the US and were then, through
deportation, exported to El Salvador. El Salvador,
at that time was coming out of a bloody civil war.

There are two lessons to be learned.

The first is that it is necessary to place prevention
in a global context and to understand that everyone
has a responsibility in terms of prevention,
including prevention of violence and so-called
radicalisation, occurring outside one's own
jurisdiction.

To return to the situation in El Salvador, the gangs
are mostly young men. They may be children. They
number 60,000. They exercise territorial control.
People speak of borders, the unauthorised
crossing of which may result in death. Gangs
themselves and their members, as described by
the National Human Rights Institute, engage in
systematic, serious human rights violations
including forced recruitment basically of children
recruiting children, restrictions on freedom of
movement, rape and sexual violence and
organised killings.

| want to highlight the almost systematic nature of
violence against girls in the context of the gangs.
The body of the girl is basically a territory for
revenge and a territory to control. | just want to
mention that because we haven't been very gender
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specific in what we have said so far today except
for the reference to Iraq.

Gangs are heavily male-dominated. The young
men are driven by a violent concept of masculinity.
This has to be placed, however, in a general
context in El Salvador where, every 3 hours,
someone is sexually assaulted. 70% of the victims
are under 18 years of age.

While gang members are victims, because they
may, but not always, have been forcibly recruited,
they are also perpetrators of the most awful
violations. This combination of victim and
perpetrator in one body makes an effective
response particularly difficult.

A succession of El Salvador governments has
pursued ‘iron fist’ policies characterised by mass
detention and militarisation of policy and use of
extraordinary measures. The pictures of places of
detention shown by Manfred Novak are similar to
the ones | saw in El Salvador. The young men — it
is sometimes difficult to say if some were children
—, were incarcerated in such a way that they could
never sit down, they had to stand for days and had
to take turns to sleep. Someone within the
government said to me that you get out of the
prison either mad or dead. That was very much in
my head.

The El Salvadorian government is trying to find a
different way and has an ambitious 5-year plan —
Plan El Salvador Seguro — to curb violence
through prevention, improvement of the Criminal
Prosecution  System, social programmes,
employment, education, training and also support
for victims of the crimes. The Plan is being
implemented at National level and by Municipalities
which are most affected by gang violence. | met
with Municipalities which are trying to reshape the
public space and therefore public policy as a form
of reintegration and taking a pride in one’s
environment.

Unfortunately, the second lesson is that 70% of the
plan’s budget goes at the moment into financing
the police and army and mostly repressive policies.
One of the factor, not the only one, is that the good
plan is hostage to politics and elections. The
population of El Salvador has been beaten up over
30 years of internal conflict and a very high level of
interpersonal violence, and politicians are looking
for a ‘quick fix'. They pretend they have solutions,
but all they have is repression and objectively
problematising one group, the youth.

And we are forgetting too much of the quiet
extremism — that of the ballot box and populism
which eats at our societies and our own values.
There is a large population that is also tempted by
a contempt for others, and that can be symbolised
too often by hatred for others, by youth and by
youth who are often from a different community.
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So quiet extremism needs attention and our
intervention.

Last month (April 2018), the USA repealed the
Temporary Protective Statute for people from El
Salvador who had found refuge in the USA after an
earthquake. By the end of next year 200,000
Salvadorians will have to return to El Salvador. This
is on top of the other forced repatriation of migrants
entering irregularly. To give a sense of the
implications, in 2017, remittances to El Salvador
from the USA amounted to 18% of the Gross
Domestic Product of El Salvador. Take that out and
imagine the state of a country that is already
battling with so many difficulties, including in trying
to respond to the violence and the gang violence
itself, which is probably also an American export.

There is another dimension of youth and justice for
children and youth that | would like to address now.
It is about the use of anti-terrorist laws.

According to me and based on my observations,
anti-terrorist law has interfered in every aspect of
life. | see it as a little monster, or rather a big one,
with tentacles, introducing itself everywhere, in
penal law, in human rights law, in humanitarian law,
in society and civil society. It seems that
boundaries no longer exist, especially in political
discourse.

We are witnessing, in my observations, the
creation of a new legal space that conceals its true
nature. It falls somewhere between humanitarian
law, in case of conflicts, and ordinary and penal
law, as well as human rights law in case of
societies at peace. In the middle, we have been
seeing for several years the creation of a new legal
space resulting from anti-terrorist laws. It is
characterised by extraordinary powers, a long-
lasting state of urgency and the establishment of
the state of emergency in ordinary law, which
translates into the standardisation of extraordinary
powers. In this legal space, the fact of belonging to
a terrorist organisation is considered as a main
charge against a suspected terrorist, which is in my
opinion a shortcut, and leads to temporary
detention; in some States, civilians are tried by
military courts. This legal space also involves blurry
and flexible definitions. Many youth — maybe not all
are children but youth, at least young adults —,
activists, journalists, have been imprisoned under
anti-terrorist laws.

This legal space is also characterised by the almost
entire neglect of victims. There are exceptions, in
France for instance, but in the vast majority of
cases, the anti-terrorist strategy is not at all focused
on the rights of victims of terrorist acts. In general,
victims do not exist in anti-terrorist law. But let me
say again that there are exceptions. When it comes
to accountability for terrorist acts, it is clear that
children, youth in particular, are answerable under
anti-terrorist law and, in my view, they are made
accountable to the State but not to their victims.
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| think that the fact that this link between the youth
who committed a crime and the victim is lost, the
fact that it is not there in many circumstances,
makes the scope for prevention much more
difficult.

Therefore, my recommendations are: first of all,
prevention is everyone’s business, including all
States — | have already shared the case of El
Salvador with you.

Second, | wish that when we talk about children
and youth, we also put forward youth’s inherent
skills and capacities. It might be a bit off topic but
we should note that those young people are part of
another generation, the Cyber Generation, and that
we, in contrast, are the dinosaurs' generation
compared to what they can bring forward. Let us
remember that this generation who was born with
the technological revolution has skills and
capacities that we do not have and that we should
really put forward.

Third, let us not forget to educate others. Much has
been done to objectify youth, children, etc., but we
should not forget to educate leaders, the public and
those who bring extremism through the ballot box.

Fourth, we have to stop using that language that
objectifies children and youth. In my opinion, it is
absolutely necessary to reject the counter-
terrorism framework.

Finally, 1 would also like to make a suggestion —
and this is a slightly sensitive topic — based on what
| have said about the fact that youth are generally
both victims, without a doubt, and sometimes
perpetrators of crime. How should we handle the
fact that they have committed crimes, sometimes
awful crimes, such as in Irag? My suggestion is that
when we are talking about extremely serious
crimes, such as war crimes, crimes against
humanity or the crime of genocide, perpetrators
should still be held accountable. But, of course, we
must take into account the age of the person who
committed the crime, as well as the circumstances.
We should also note that adults are generally the
ones who have incited to the commission of these
crimes.

It is hard to believe that for five, six or seven years,
we have been bombarded by political slogans
about Islamic State, who is guilty beyond any doubt
of the most horrific crimes, some of which |
witnessed in Iraq a few months ago. Today, we
have the opportunity to do something, we can
conduct trials at a national, regional or international
level, in relation to war crimes, crimes against
humanity and the crime of genocide that have been
perpetrated by Islamic State. This has yet to take
place. In fact, according to my research, most of
the people who have been involved in Islamic
State’s activities, for example in Irag, some of
whom being the so-called ‘foreign fighters’, are
currently being tried under anti-terrorist law. They
are generally tried under the sole charge of
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belonging to a terrorist group, which can lead to the
death penalty. Victims are not involved in these
trials which are usually held very quickly.

It seems to me that there is a great deal of
hypocrisy, at least at the international level, in not
seriously investigating further those crimes that
have been denounced by politicians for more than
five years, and in failing to bring the adults
responsible for these crimes to justice. | think that
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we are missing out on an opportunity to enhance
prevention.

Thank you very much.

Agnes Callamard is Special Rapporteur on
extrajudicial, summary or arbitrary executions,
Office of the UN High Commissioner for Human
Rights, France.
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Insurgency, Extremism, Terrorism and

the Rule of Law

Madan B. Lokur

Like most parts of the world, India has also been a
victim of extremist violence and terror-related
incidents. While all such incidents deserve
unequivocal condemnation and have horrendous
consequences, special mention is being made of
three of them that really shook India. The first such
incident took place in Bombay (now Mumbai) on 12
March 1993 when a series of bomb blasts took
place simultaneously in different parts of the city,
resulting in the death of over 250 persons and
injuries to more than 700 persons. The handlers
are still at large. The second incident was an attack
on Parliament House, which occurred on 13
December 2001. The terrorists belonged to
Pakistan based organisations and were killed in
action. The third incident was a massive attack,
again in Bombay, on 26 November 2008 when
terrorists (again) of a Pakistan-based organisation
carried out armed attacks in various places in the
city in a coordinated manner and virtually
paralysed the city for about four days. This terrorist
attack resulted in the death and injury to a few
hundred people of over 20 different nationalities.
The handlers are still at large.

These and a few other terror-related incidents
persuaded Parliament to establish the National
Investigation Agency in 2008 by enacting a law to
investigate and prosecute offences affecting the
sovereignty, security and integrity of the country. In
the process, the National Investigation Agency
utilises its expertise to prevent terror-related
incidents from occurring.

1 Extra-Judicial Execution Victims Families Association v. Union
of India, (2016) 14 SCC 536

JULY 2018 EDITION

This is only one of the few preventive steps taken
by the government of the day for the safety and
security of the people of the country.

However, what is of equal concern is home-grown
extremism. Reference may be made to three
‘movements’ that have taken place over the years
in different parts of the country.

The first such movement worth recounting is the
insurgency (now quelled) in the north-east part of
the country. The insurgents wished to establish a
separate identity, which perhaps included a
separate State. This movement resulted in the
enactment of a law called the Armed Forces
Special Powers Act. The law is rather draconian
and confers special powers on the armed forces in
dealing with insurgency and, to an extent, granting
the personnel a degree of impunity. The origin of
the law can be traced back to an Ordinance
enacted during the British colonial rule over India
to suppress the Quit India Movement started by
Mahatma Gandhi in 1942. The insurgency led to
the formation of several groups and splinter groups
to achieve their objective, which in some cases was
rather hazy. Some of these groups later turned to
extortion and terrorising the local populace for their
financial survival and over time lost their raison
d’etre.

Unfortunately, during the period of insurgency, a
large number of insurgents and alleged insurgents
were killed. It is estimated that in the north eastern
state of Manipur over 1500 were killed as being
insurgents, including unfortunately a child of about
12 years. According to an NGO, these were extra-
judicial killings, amounting to murder and the
provisions of the Armed Forces Special Powers Act
did not provide those responsible for the killings
from any immunity from prosecution. The Supreme
Court of India had occasion to deal with the
allegations made by the NGO and the contentions
urged on behalf of the NGO as well as on behalf of
the Government of India. A series of guidelines and
directions have been issued by the Supreme Court,
which has also formed a Special Investigating
Team (SIT) to examine and investigate the death,
for the time being, of more than 80 persons.1
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The SIT has completed investigations in respect of
some of the deaths and has launched
prosecutions. Of course, there is still a very long
way to go, considering that the NGO has
documentation with regard to about 600 alleged
extra-judicial killings, but at least a beginning has
been made and it has been laid down as a principle
of law that no one can act with impunity. The
Supreme Court is monitoring the functioning of the
SIT and hopefully it will establish that the rule of law
must always prevail.

The second such movement started in the 1960s
in a small town called Naxalbari in the eastern part
of the country. This movement consists of left-wing
extremists who are called Naxalites and follow
what is commonly, described as a Maoist
philosophy. The broad philosophy of this left-wing
extremist movement is that power flows out of the
barrel of a gun. Over the years, the movement has
shifted from its place of origin to some districts in a
few States in central India. These left-wing
extremists have caused the death of a large
number of innocent civilians as well as personnel
from the armed forces. In some places these left-
wing extremists exercise considerable influence
and they are believed to be carrying on a parallel
system of governance, apparently through the
power of the gun.

To counter the influence of the Naxalites, the State
surprisingly claimed “a constitutional sanction to
perpetrate, indefinitely, a regime of gross violation
of human rights in a manner, and by adopting the
same modes, as done by Maoist/Naxalite
extremists.”2 An army of ‘Special Police Officers’
called the Salwa Judum consisting of illiterate
tribals was mobilized some time in 2005 as a
counter-insurgency vigilante group. The legitimacy
of the Salwa Judum and its Special Police Officers
to tackle left-wing extremism was the subject of
discussion in a case decided by the Supreme Court
of India.

Needless to say, the Supreme Court declared the
appointment of the so-called Special Police
Officers as unconstitutional and the State was
directed to immediately cease and desist from
using them in any manner for the ostensible
purpose of eliminating Maoist/Naxalite activities. It
could be argued (unsuccessfully, in my opinion)
that desperate situations caused by extremists
require desperate responses.

2 Nandini Sundar v. State of Chhattisgarh, (2011) 7 SCC 547
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However, the rule of law must always prevail and
human rights must be protected and it is in keeping
with this philosophy that the Supreme Court
outlawed the Salwa Judum. Unfortunately, recent
events have shown that the Salwa Judum is
gradually reappearing in a different form as an
auxiliary armed police force.

That India still believes in the rule of law, even in
the face of grave challenges caused by extremists
and terrorists, is evident from the manner in which
the third incident, of 26 November 2008, was dealt
with by the justice delivery system.

The incident was a terror attack by an Islamic
terrorist organisation called Lashkar-e-Taiba who
spread terror in Mumbai, over a period of four days
through widespread shooting and bombing attacks.
The fact that the terrorists could carry on their battle
over a period of four days is a clear indication of
how heavily they were armed and their intention.
The terrorist organisation was responsible for the
death of more than 160 people and the wounding
of more than 300 people, as mentioned above, of
more than 20 nationalities. The victims also
included personnel of the anti-terrorist squad and
commandos. All but one of the terrorists were killed
in action and the sole surviving terrorist was given
a fair trial, according to the laws of India. His appeal
was heard and dismissed by the Bombay High
Court and Special Leave to Appeal was granted by
the Supreme Court, which also heard his appeal in
great detail. The Supreme Court noted that the
case “has the element of waging war against the
Government of India and the magnitude of the war
is of a degree as in no other case. And the
appellant is convicted on the charge, among
others, of waging war against the Government of
India.” The terrorist, Ajmal Kasab, was found guilty
and eventually executed.

India is at the receiving end of extremist violence
and terrorism. Only three incidents or movements
have been briefly described, but there are several
other such incidents that have taken place in
different parts of the country. Of immediate
concern, however, is the inroad that has been
made, to a limited extent, by the ISIS. The number
of those linked to the ISIS has steadily grown over
the years, but its influence now seems to have
plateaued or diminished. The association of
Indians with the ISIS began sometime between
2011 and 2012. Reports from the National
Investigation Agency and the media suggest that
more than 100 persons are being investigated as
having been influenced by the ISIS over the years.3

3 ORF Occasional Paper: Uncovering the influence of ISIS in
India by Kabir Taneja
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Fortunately, there have not been any virulent
attacks on Indian society by these sympathisers
and hopefully the present peace will prevail. Those
who have been radicalised by the ISIS have
received propaganda material through cyberspace
and from underground or banned domestic
organisations and from organisations outside India.
Though the number of Indians influenced by the
ISIS is not particularly large, given the population
of India, the presence of even a few radicalised
persons is a matter of grave concern and we need
to be on guard against any untoward incident,
some of which have already occurred in India
through trained and highly motivated terrorists.
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Justice Madan B. Lokur is a judge of the Supreme
Court of India, a third-generation judge. Recently
described as a judge having liberal values, he is an
ardent supporter of judicial reforms in India. He has
been actively involved in introducing
computerization and information technology in
courts, case management, mediation and judicial
education. His commitment to provide access to
justice to the underprivileged, prompted the Chief
Justice of India to form a Social Justice Bench
presided over by Justice Lokur to deal with public
interest litigation and human rights issues. The
Chief Justice of India also appointed him as a one-
man committee for the implementation of child
rights which has brought remarkable changes in
the lives of children and an understanding in their
rights.
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The challenges of child protection on
the DarkNet

Chafica Haddad

To reduce the digital divide is the first objective for
building peaceful and inclusive knowledge
societies. The Internet is nowadays the medium for
exchanges between cultures and for sharing
knowledge, a place of extraordinary discoveries
where freedom of expression thrives and develops.

At the same time, the Internet is also a darker place
where crime and extremism can flourish and easily
influence vulnerable or fragile individuals,
especially children and adolescents.

As outlined in the concept note of this “World
Congress on Justice for Children”, violent
extremism is neither new nor exclusive to any
region, nationality or system of belief. However,
little consideration has been given to children or
underage juveniles and their families’ involvement,
perhaps because procedures and policies have to
be adapted to fit their particular needs and risk
factors. Research in criminology, psychology and
neuroscience are suggesting that active
participation of children in judicial proceedings is
key steering them away from extremism and
recidivism as well as protecting them from harm
and to promote inclusion. UNESCO's
Intergovernmental Information for All Programme
(IFAP) is contributing to this World Congress by
practical approaches to reducing violent extremism
and by effective responses.

IFAP seeks to create equal and fair societies
through better access to information. IFAP is
UNESCO's response to the challenges and
opportunities of the knowledge societies. Its six
priority areas are: Information Ethics, Information
Access, Information Literacy, Information for
Development, Information Preservation, and
Multilingualism in Cyberspace.

IFAP advocates for all people on the wrong side of
the information divide, to improve their access to
knowledge, whether they are in developed or
developing countries. Of special concern are the
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needs of women, youth and the elderly, as well as
persons with disabilities.

IFAP aims to promote international reflection and
debate on the ethical, legal and societal challenges
of the knowledge societies; to widen access to
information in the public domain; to support
training, continuing education and lifelong learning
in the fields of communication, information and
informatics; to promote information and knowledge
networking at local, national, regional and
international levels.

When we talk about DarkNet, Internet and the
prevention of violent extremism is one of the
fundamental issues related to youth and
appropriate policies.

Young people are key to reducing and eliminating
radicalization. We need to get them involved, seek
out their opinions, listen to them and, above all,
give them the tools they need to become involved
and vigilant users of the Internet. We need to
encourage them to build a future where tolerance,
universal human rights and dignity prevail.

The Information for All Programme and the
Knowledge Societies Division of UNESCO
organized the consultative meeting in September
2017 in Paris with the title “DarkNet: the New
Societal, Legal, Technological and Ethical
Challenges”. We can build on discussed
challenges of cyber threats and ways to improve
national strategies through innovative and global
solutions, for example involving in youth projects.

The DarkNet as an online parallel world is in reality
the part of the Internet that can be accessed
anonymously and is frequently used for the
purpose of illegal activities, including exchanges of
sensitive data, pornography, drug hubs, weapons
trafficking, illegal wildlife trade, even scheduled
killer services are offered etc. It is more and more
used by terrorist and extremist groups promoting
racism, hatred and violent extremism.

The 2017 event on the DarkNet also reflected
UNESCO/IFAP active engagement in the field of
fighting radicalization leading to violence of youth
in cyberspace. In order to raise awareness about
this problem, IFAP has organized several major
international conferences that resulted in specific
outcome documents and initiatives relevant for
establishing effective measures to preventing
online radicalization, and stimulate the use of
Internet for peace, understanding and inter-cultural
dialogue.

The fight against radicalization of youth in
cyberspace has become a major threat for the
entire international community. UNESCO and IFAP
have decided to put this issue as one of their main
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priorities. IFAP is determined to stand-up against
youth radicalization in an active, holistic and
efficient manner. Committed to the United Nations
Secretary-General’'s Plan of Action to Prevent
Violent Extremism, the Programme has taken a
lead in addressing this global phenomenon through
its numerous initiatives and by promoting peaceful
and inclusive knowledge societies:

In the framework of IFAP, UNESCO and the
Government of Québec organized the international
conference (in Québec City in 2016, with the
support of the Government of Canada), entitled
“Internet and the Radicalization of Youth:
Preventing, Acting and Living Together”. The
participants discussed the role of the Internet as a
recruitment tool for youth radicalization and
extremism. The conference endorsed the “Call of
Quebec” and encouraged countering the narratives
and ideas propagated online by various extremist
groups. It also identified innovative and
collaborative projects both at the national and
international level to prevent radicalization leading
to violence namely through the improvement of
media and information literacy skills schemes
directed to youth.

The Quebec Call of Action is considering that
radicalization leading to violence is an evolving
multi-facetted global phenomenon which is not
associated with a single Religion, ideology or
people and is highlighting that the prevention of
radicalization leading to violence is a common
responsibility in respect of the principles and
values enshrined in numerous international human
rights instruments. The Quebec Call is
emphasizing that new technologies are also a tool
for preventing radicalization leading to violence
especially by making it possible to propose a
counternarrative on the Internet to encourage
citizen education and critical thinking in support of
human rights dialogue mutual understanding and
tolerance.

Finally, the Call for Action invites governments to
engage and empower youth to lead new digital
projects in favor of peace, tolerance and mutual
understanding and to spread the message as far
as possible.

One example is the youth project on preventing
violent extremism in Jordan, Libya, Morocco and
Tunisia, co-funded by Canada. It was launched at
UNESCO in April 2018, in the presence of
UNESCO Director-General and the Deputy
Secretary General of the United Nations Office for
the Suppression of Terrorism.

Further important steps by UNESCO/IFAP towards
awareness raising for Member States on Violent
Extremism in Cyberspace were:
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The international conference “Youth and ICT:
Towards Countering Violent Extremism in
Cyberspace” (in May 2017) in Beirut, Lebanon in
collaboration with the Lebanese National
Commission for UNESCO. The participants
explored ways to counter the online propagation of
violence and stressed the urgency of tackling the
issue of violent extremism in cyberspace, which is
affecting lives of many young people including
children and called for using the Internet to promote
a culture of peace.

During the high-level session in the World Summit
on Information Society (WSIS) Forum 2017 on
“Countering Radicalization and Violent Extremism
Online, UNESCO shared the major outcomes from
the related conferences 2015 in Paris and 2016 in
Quebec.

During the additional session of the WSIS Action
line C-10 the use of the Internet for radicalization of
youth leading to violent extremism was further
discussed in a more in-depth regarding the Ethical
and Legal Dimensions of DarkNet. This session
explored the ways and means of this deeper layer
of the internet that has been used by extremist
groups and for illicit international activities and
addressed the challenges in sensitizing about the
balanced need to regulate the DarkNet.

A special IFAP session entitled “The cultural
dimensions of countering extremism in
cyberspace: The radicalization of youth leading to
violence” was organized in May 2017 at the fourth
World Forum on Intercultural Dialogue in Baku,
Azerbaijan. The panellists expressed the view that
the violent extremist groups have considerably
extended the outreach and recruitment by using a
large number of websites, social media devices
and interactive fora especially amongst young
people.

Further engaged workshops with the IFAP Chair
followed in 2018 on "Dealing with the DarkNet:
Measures to Prevent Violent Extremism”, in
February in Quezon City, Philippines, organized by
the Department of National Defense, in
coordination with the Department of Foreign
Affairs, and in Turkey on “Migration and the Media”
organized by Kadir Has University and the Turkish
National Commission for UNESCO, in March in
Istanbul.

The threats and shelter in anonymity

The conventional Surface Web is becoming too
risky for anonymity-seeking entities. In contrast, on
the DarkNet, decentralized and anonymous
network facilitates evading arrest and the closure
of terrorist platforms. The hidden networks are
used to distribute material for recruitment, to
provide training and information to fellow terrorists,
to radicalize and spread propaganda, to raise
funds and to coordinate actions and attacks. The
DarkNet had become ISIS’ number one recruiting
platform.
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But there is also a potential positive side of DarkNet
for the protection of privacy for example for:

- whistle blowers with anonymity on DarkNet, and

- protection of journalists against repressive
regimes,

Ethical implications of the DarkNet deal with the
anonymity providing cover for people in repressive
regimes that need the protection of technology in
order to surf the Web, access censored content
and otherwise exercise their genuine right to free
expression. Thus, an international search for a
solution to combat illegal activities should be
triggered, but one that should not shutter
anonymity networks as it will be costly to those
people that genuinely benefit from these encrypted
systems.

During the first UNESCO conference 2015 in Paris
on “Youth and the Internet: Fighting Radicalization
and Extremism” the report “Countering Online Hate
Speech” was launched. As with freedom of
expression, on- or offline, IFAP defends the
position that the free flow of information should
always be the norm. As complementary to any
legal limitations enforced by a state, social
responses may be considered as:

Monitoring and analysis by civil society
Individuals promoting peer-to-peer counter-speech

Organized action by NGOs to report cases to the:
authorities

Campaigning for actions by Internet companies
hosting the particular content

Empowering users through education and training
about the knowledge, ethics and skills to use the
right to freedom of expression on the Internet

Actions ahead regarding the DarkNet:

The way forward is increasing international
cooperation to set a legal framework for DarkNet.
Additional legal regulation to protect privacy is
needed, based on principles of the “Budapest
Convention on Cybercrime” which is today the
global standard on cybercrime. Promising solutions
following the “Budapest” Convention as a model
have to be further elaborated and implemented.
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The UNESCO/IFAP study entitled “Youth and
violent extremism on social media: Mapping the
research” (2017) suggests as actions and solutions
for Member States:

Reinforce a global dialogue about proportionate
positive actions to counter radicalization, and place
it within the remit of UNESCO’s Internet
Universality Principles: the four R.O.A.M. principles
that stand for Rights-based, Openness,
Accessibility, and Multistakeholder participation

The study underlines that education is a key stone
for reaching solutions. Suggested actions are
therefore:

Strengthening the overall education sector
responses to violent extremism, including through
human-rights based Global Citizenship Education
(GCED) programmes and teachers and other
youth mediators’ trainings.

Promoting and evaluating Media and Information
Literacy (MIL) strategies, recognizing that new
technologies are also a tool that can be used for:

- preventing violent extremism;

- encouraging counter and alternative narratives;

- advancing citizen education;

- developing critical thinking.

By strengthening educational efforts, Global
Citizenship Education and Media and Information
Literacy can reinforce and focus on human rights,
dialogue, mutual understanding and tolerance, and
empower children and young people to be masters

of their own identity and to detect and resist online
radicalization efforts.

Thank you for your attention.

Chafica Haddad Chairperson of the
Intergovernmental Council for the Information for
All Programme (IFAP), UNESCO and the Deputy
Permanent Delegate of Grenada to UNESCO.
Mme Haddad'’s term of office ended subsequent to
the World Congress.
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Keeping children and youths out of
the system

Daniela Mie Murata

This work was presented at the World Congress on
Justice for Children, which took place in Paris, in
May 2018. It was a workshop organized to debate
the following theme: “Reducing offending at all
stages: primary, secondary and tertiary prevention
approaches”, and | spoke about the challenge on
reintegrating juveniles after being incarcerated in
(juvenile) detention facilities.

Brazilian Juvenile Justice — Legal Structure

Brazilian judiciary system is based in civil statutory
law. This means cases are decided mainly based
on statutory law rather than on judicial precedents.
The most important laws are federal, which is
binding for the whole country and in all the
federation States. There is a broad range of law,
and judges have to decide according to Federal
Constitution and laws. In Brazil, from time to time,
judges face unconstitutional laws, which are so
declared in that specific case (at lower courts) and
then have to decide according to general principles
and rules of fairness and rights. Also, it is possible
to face situations that were not predicted and no
existing law is applicable to the situation, then,
judges have to decide according to general
principles and rules of fairness and rights, too.

In Brazilian Juvenile Justice system, the “integral
protection” doctrine is adopted in order to grant
minors all their needs so that they can develop
properly. This profile has not always been like this.
In the past, juveniles used to face a stricter and
more repressive approach from the State.

Theoretically, children and juveniles are priorities
to the government and society, so the “best
interest” doctrine is also adopted. Both doctrines
largely stress that the best interest of the child is
above all other interests.

Nowadays, due process rights are granted by the
Constitution (1988) and by all the
infraconstitutional legislation. The Children and
Juvenile Statute of 19901, is one of the most
important pieces of legislation regarding Juvenile
rights2, besides, all Brazilian legislation has been
issued according to the international valid rules3.

1 EstatuTo DA CRIANGA E DO ADOLESCENTE [E.C.A.].Lei 8069
de 13 de Julho de 1990, DIARIO OFICIAL DA UNIAO [D.O.U.] de
16.4.2008 (Braz.) [hereinafter ESTATUTO DA CRIANGA E DO
ADOLESCENTE].

2y/aléria Cabreira Cabrera, Direito da Infancia e da Juventude, uma
Breve Analise histérica e principiolégica constitucional e legal,
Ambito Juridico (Mar. 17, 2016, 3:15 PM). hitp://ambito-
juridico.com.br/site/?n_link=revista_artigos_leitura&artigo_id=1357
4&revista_caderno=12

3 The most important rules regulating the subject,
internationally, are: The Convention on the Rights of the Child
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The main legal documents regarding Juvenile
Justice, in Brazil, are the Federal Constitution and
the Childhood and Juvenile Statute. The Federal
Constitution establishes the broad principles that
must be applied when dealing with minors in
articles 5 and 226 to 230.

Special Concerns of Juvenile Justice

Internal and External Interference on “mens
rea”

Mens rea is the term used to define the capacity to
form a criminal intent. Because juveniles suffer
from peculiar biological and psychological
conditions of underdevelopment, some factors are
relevant and somehow interfere in the
consciousness of the offender, which does not
happen with adults frequently:

e Reckless Behavior: During juveniles’ teen-age
years, many factors interfere with their capacity of
making proper decisions, resisting external
pressure, and thinking about the consequences of
their “bad behavior”. Reckless